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The gusrists, Association foy.Consumsr Actiy
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A ; : : Ko
=z and HE=glth, have requested my opinicn on wheihsy

in viaw of Section 9.of The Infant Millk Substitutes,
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iez and Infant Foods {Regulation =f
Production., Supply and Distribution) Aet, 1882, it 1=

pernissivie  for manufacturers to give, and Fzsdiatric

Lzzcoiztiorn: to receive, finanecial .support or aid zTor
L purposes of holding professional conferancss,
seminare ant the like,

For the reasons set out below, it is my conssdered
a

spinisn  that this query can only be answered 'in the

negative. in my opinion, it is not only impermizsible

that such financial support or a2ssistance be given, oDut
| ]

AHE indesd a criminal offence punishable with

impriconment or fines.
. in order to properly answer the |query, it is
ary, T examine the entire Act as well as the Eules

fyamed thersunder, and not merely Section 9 of ths= Act.
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- 1 | - a
“iha rre=amble shows that the deminant purpose oI this A=

ek

ie 1o pro-=ct and promote breast-feeding, and it 1= i

1 :

+his ~aptext That the proviszions of the Act must b=
ssmErEned - Bub=seation (a) of Seetion 3 stipulates =haz

v opeprson #iall advertise or be party to sdvertisins paect b

the iistributicn. sale or 'supply of .nfant milk




-sutztitutes =sre equivalent to or ‘betier than mother’'s

zarstitutes iy fesding oottles. The werd
| :

sdvertizenent i= gagefined in wide tTerm= 1in Section

Zrl3i=z: o include any notics, ecircular, _abel, wrapper

ant ether documents ineluding any visible repressatation

ey mnnesare menT using lights, scund= ete. Further, sub-

s

1on [b) proaibits the giving of any impression that

o

miik. whils sub-section; (c) of Section 3 bar=s any per=on
Tyom tzking part in the promotion of use or =ale of
substitutes =to. atherwtsﬁ than in accerdance with the
provizicns of the Act. When sub-secticn (g) 1s read
s:ong with the other prnvikions of tre Azt mdverted tTo

beisw, it bacomes clear that sponscorships or funding oy

= infahtr Tood industry are <learly impermissible.

ThRyz, The Ast prazotically nips in the bud a2ny attenpt to
T IN30r conferences or seminars, since S

i R
reorassniation o annouhcement or notice or other

feesument  In respect of manufacturers, distyibutors or
y " |

aTher zocnzorze would constitute an infringement of

fz-rizn 212), while any impression given by the sponsar
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up=riority ' of his product IWDU1d viclzate

S=ction 3fk).

e Sect_.m 4 is eouched in equally persmprory terms.,
znd  spb-sestion o thereof stipulates that| ne person
zrzil  arffzy mny inducement <f any kind for lhe pUrDns e

T mremcting the use or sale of infant milk subszitutss
s TfTeeding bottles., The use of the words "no psrsin
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EnY inducement” and “of any other kind makes it
sbundantly clea» that this section isg delibe£ately wide
and it is  intended that, apart from tﬂe specific

inducements ° listed in sub-sections {a) and (L)

‘arliament intended that no loophsle whatscever be left
‘

: 1 . |
to e exploited by unscrupulous manufacturers o
z [
distributore. Thus, the words |"any iathrr kind” ; are
k L ) | : 4 3
irtendsd to cover up for the ingenuity of! industry in

finding new types of inducements which TQuld not be
foresesn or listed exhaustively, and in mylopinion these

woerds  les. : no, manner of doubt that even the nmost
_'_-_.____‘___‘ﬁ

L '_ 2 )
indirect of inducements is forbiddgﬂsd Since the infant

food industry does not run for altruidtic or charitable
FArpeses, and since the sole Purpose \of sponsorship or
funding is +to 'prombta their prodjeta by offering

inducements to health workers, I am of the opinion Fhat

thiz section also bars industry frem giving financial

ety e 2 e iy T | i
a12, and Psediatric Associations Ior. others Irom

—

receiving the same. ! ! ‘

e
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Section 5 of the Act prohibitsf donation or

[ )

distributicn of infant milk substitutesor #eeding

bottles, &s wesll as informational or: educaticnal

equipment or mpatsriszls .relating thereto. Howaver,

zsubject to =ueh ccngitiﬂns or restrictions las may be
prescribed the proviso to Seetion i S(h) rermits

distributicn‘[of informational or educatiTnal cquipment




2 matsrisls ot 2 ealth care svstem, LoWevsr, o 4 e

-2 Tonsiderably restricted by Rule 5 o2 thel Rules Fyames
under the Act in 1993. Rule 5 prescribes the conditions=
under whith such donations or distribution g

informational er educatienal equipments =and m

|
k

2y be mads. This Rule, apart from p:escribing| that
i

o

such donaticn or distribution must b2 accompanied py =211

L]

The usual statutory 1nformatlob and warrinss, also' lay
- - a | r
down that informational or educatinnali|equ1pment£ 3
11
mzTterials should only be distributed or dohated in case

-and necessary for the healthy growth 'of the

=

-
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inTant by a medical practiticner. Thus, 3ecticn 5 does

not enlarge the liberties of industry in any appreciable

mannesr. |
' i

4. Sections B8 and' 9 of the Act are particularly

relevant for the pressnt rpurposzes. Sectien B(l)

gpecifies that ro person shall us any health gars

systam for the diszplay of placards and posters promoting

the mse ¢f substitute=s, but th: efﬂect »f thi= =ub-

secticy is considerably reduced !by !its Trovise.
; |
Howesver, sub-zection (2) of Sesction 8 iw  unambiguous
|
terms prescribes that no person who produces supplies,

distribut?é or =211z substituteées etc shal? maks  any

payment to 'any peran who works in| the health cars

sy=tem for the purpoze of promoting thé us= or sals of

zuch Euhstiiuﬁﬁs etc. Once agzin, the uﬁe of the words
|

‘ho person”, "any payments” and "to any person who works

L |

Larials!



in the heal~h cars srthm" gives this

Sw2ep, which would *appear to take within its fold
sponsorships or aid pr finaneial assistance | to
Conferentes or seminars af Profeszsisnals in the heﬁlth
Sare system, including paediatricia's, Since! it Lg

absurd to imagine that industry would give mo?ér To

. 5 r !
dssociations. of Faasdiatricians Ior any ©wurpose othsy

I
thsn to promote the use or sale of thair prﬂducts in my
opinion Sﬂctlun 8(2) makes it clear that th= Eivi*g and

z H A 4 p = ol i .
Yecelving of such payments is an offence under the Act.
b |

L Section 9 islalsoc fairly cléaL in tth regard,

' : : P
Cthdugh  some superficial ambiguity or ponflict might at

Fivst be perh]lv&d between the tweo sub segtions therﬂuf

Seation Ejl}' prohibits the industry froq ofrgr1ng oy
giving, either directly or indirectly, | an financial
inducement .r gift to a health worker nr[%é'any manber
of hl' family for _he purpcze of promoting the uss of
such substitutes ete. In my considered opiniFn. Sectiaon
9{1;_:learly prohibits sponsorships, fjnanciai aid ete.
of the nature described above? since inducements or
2ifts to one health wcrkaﬂ_also inciude inducements or
gitts %o healt@ workers © in  the Ipl?ral. or bcdies
consisting of large numhbers of heglth F%rkers. It i a
fundamental principle éf interpretation I that Ithc—
zingular ineludes the slural, and henéé' donations,

Szistance ete. would appear to be covered under o this
|
s |
]

]
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sub-section. It would. be futile for |industry 0y
Paediatricd =sasgociations to cuntenﬁ that such finapeciz.
assistance was not an inducement or gif} for thﬁ
rurposes of promoting |[the uss Ef [such substi-utes=.

Apart from ths acknowledged pagt record of th= Lnfant
=0

Hu

o
i

food industry, “in any event no J facture
——

""————-._____‘_._______.—

distributor doles out money to pasdiatri 2 associations
out of motives of pure altruism 'ar” rhilanthropy.

Indeed, if their intentions were only ch_rltablp, they

would have .been contributing to the' cure of some liTe-
threatening disease or td'?he eatablishment of mussums
or institutions of highér learning, and not o o
profczsional bodies aﬂ doctors .who belong to ths highest|

sirata of Indian scciety. and can cartalnly afford to
i ' !
pay far their own conferen-es. !

vl |
I, i,

LA ) As pointed out above, there {5 <some skight

superficizl conflict between suh-seqtiﬂna (1) and (2) of
; I |
Section 9, but this is easzily resolve on a closer
;

scrutiny. While sub-section Hl] prohibits direct or
(

indireet induceients or gifts, Fub—se#tian 23 of

section 9 stipulates that whers an? such ' person make

sny contribution t%, n; incurs any'gxpendlture o, A&
hzalth worker, either directly 0# indirectly, such.
perscn  and such health workers shall disclose the szame
ta the instgtution or organisation to which t$e health
worksr 1= .attached. On a careful E-a&ing. of aub-

section (2 it is apparent that wherea lFub secticon (1)




fpsaks of "indugement"” or “gifr=", sub-section (2} uw=zes
Lis wWowas it eibution C1 sxpenditurs Farohe

Sub-s=STion (2! zssumes thst health woerkers in rospect
»f whom contributions are made or expenditorss ars

ivcurrsd, are hea’th workers attached =o
srganisations., Thus, it is clear that "Parliamsnt hss

advisedly drawn a siztinetion betwsen 1nduﬁement; Ay

gifts Elmes at the  promotion of products, © and
>rntritutions  or expenditures incurred in PEsnEcT =
hzzlth workers who are attached to institutions 3
Jrganisatiens It iz my cpnsldered'ﬁ?}nlov that th=z=

¥
reading sub-section (2). 2= being applic#ble enlri to
veséarch grancte, educational scholarships, contributions

towards  sztudyr projects znd zo on, in respect of thoz=

h=alth workers whe are studying or researchifig in
institutions ~r organisations. Any other ihterpretation

would  rendsr sub-section (1) otiose, redundant  and
unworkeable. Henoce, [ am of the censi%ered opinien that

n A wroper interpretationof Section 9 also, the

rerntiusion is inescapable that any deonations, financial

Support, sponsorships or other aid or assistance from

industry is pronibited insofar as pasdiatriec confersences

or s=mina 2re concerned.
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Iin order 1o round off my examination of the Act.

iT iz werth pointing out that S=ction 20 makss it an

|
|
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2ITence: To. PUnLEaYERe any of the provisions ¢f Sacticon

s

3,4,5,6,7,8,9,10 ang 11 of the Act.. Whill cont?aventien
of Szstions 34,5, 7.8.9.16, or sub—ﬁe:tign (2) of
ggdtisn. 11 are punishable with impriéoqm&nt ¢  upzo
three years or wi-% fines of upte Rs, 5@@6;:, o with
both, _breaches af Section 68 or sub-sectlon 8 1 T

ge2tion 11 alsc invite a minimum sentence of six month

)

imprisonment . And section 22 is a vicarious lisbilicy

provizion, which makes: esvery Jdirector, marsger,

=Ccretary or any ctherf Persgon in | charge of| or

respon=sible fof the affairé £f any chpany. ﬁirm.
ag3gciation ete. liable f%r the Sffencé.
l

B In light of the aforesaid discussion, I am of the
funsidarec spinion that Secticns 3."4. 5 (read with Kule
S5{kb): of the'HuIES}. B(2) and 9 are éll' Independently
contravened by the giving o? acceptance of financial
aid, support or sponsorships of the | nature discussed
above, Even iflsome'35¢ape is found lin resp=ct of any
one of these Sections, I;believe that; there cannot| be
any escapsz either from each of the remaining sictions,
or from the cumulative efféct of al} of them. It is

therefore my opinion that the query set out above has to

o= answered: in  the negative, and that <+ is whaolly

e

mpsrmi:cible and illegal for the induztr% to fund any
sssociation of pasdiatricians, ‘whether Tirectﬂy oy

indirectlis, l

G I | | |




I zryer that your qQUesry is fully answered, If any
doubts or ambiguities Persist, please do not hesitate 1o

Seak 3 clarificaticn from me.




